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Updated super borrowing rules 
a minefield for the unwary

The introduction of the instalment warrant borrowing exemption in 
September 2007 allowed super funds to directly borrow for investment 
purposes for the first time. However, market developments in the use of 

these arrangements had led to a number of practises which raised prudential 
concerns. To address these issues the Government passed amendments to the 
Superannuation Industry (Supervision) (SIS) Act 1993 to repeal the previous 
instalment warrant borrowing exemption and replace it with a new limited 
recourse borrowing exemption1.

While the new limited recourse borrowing rules are very similar in structure to the 
previous rules, they impose a number of restrictions which could make them difficult 
to use in certain situations and which could pose a number of traps for the unwary.

So what are the new ruleS? 
From 7 July 2010 a super fund is not prohibited from borrowing money, provided 
the arrangement entered into satisfies all of the following criteria:

l The borrowed monies are used to acquire a single acquirable asset or are applied 
to expenses incurred in connection with the borrowing or acquisition of the asset 
or in maintaining or repairing the asset but not to improve the asset.

l The acquirable asset is held on trust so that the trustee receives the beneficial 
interest in the asset.

l The super fund trustee has the right to acquire the asset after making one or 
more payments after acquiring the beneficial interest.

l Any rights the lender, or any other person, has under the arrangement are 
limited to the rights relating to the acquirable asset.

l The acquirable asset is not subject to a charge other than that provided in 
relation to the borrowing.

l Where the acquirable asset is replaced by another asset, the replacement asset is 
one that is specifically permitted.
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Definition of Single acquirable aSSetS
Under the previous instalment warrant borrowing exemption it 
was possible for a borrowing to be used to acquire multiple non-
identical assets, such as a portfolio of shares in a number of 
different companies, or a property over a number of titles. 
However, this allowed a lender to cherry pick assets in the event 
of a default – thereby increasing the investment risk of the fund. 
To prevent this, the new rules explicitly require that the 
borrowing can only be used to acquire a single acquirable asset. 

A single acquirable asset is defined as an asset that is not money 
that the trustee isn’t prohibited from acquiring. The rules also 
confirm that a collection of assets will be treated in the same way 
as a single asset where they are identical and have the same market 
value and they are bought and sold as a whole. For example, a 
collection of shares must be acquired and disposed of as a collection 
and could not, for example, be acquired or sold down over time.

Trap – purchase of shares on market

Where a fund wishes to use a limited recourse borrowing 
arrangement to acquire the shares of a company on market, the 
trustees will need to ensure that all of the shares are purchased in 
one single transaction at the same price, and not over a number 
of different transactions at different times and at different prices. 

For example, if a fund placed a buy order to purchase 10,000 
shares in XYZ Ltd but the order was processed by the broker via 
the purchase of two separate parcels of 6,000 at $5.10 and 4,000 
at $5.11, the fund would have acquired two separate collections 
of shares that together would not qualify as a single acquirable 
asset. In this case, the borrowing arrangement would not comply 
with the requirements and the loan would be prohibited. 

To avoid this situation, the trustees would need to ensure the 
broker only purchased the required number of shares in one 
transaction. 

Alternatively the trustees could consider purchasing the required 
number of shares on market in their own name and then 
transferring them to the custodian (to hold on trust for the fund) 
in one lot via an off market transfer. 

Note: This would require the company to be listed on an approved 
exchange in order to qualify for the exemption to the prohibition on 
acquiring assets from a related party.

Trap – purchasing a property that is over 
different titles

Where a fund wishes to use a limited recourse loan to acquire 
direct property, the trustees will need to ensure the property is 
on a single title. For example, where a fund used a limited 
recourse loan to acquire a property on multiple titles, such as a 
strata unit with a car space on separate titles, the fund would risk 
being deemed to have acquired two separate non-identical assets 
which would then fail the limited recourse borrowing exemption 
requirements and result in the loan being prohibited. 

Note: The Australian Taxation Office (ATO) have recently stated2 

that in cases where the assets are for practical purposes inseparable, or 
where there is an incidental ancillary asset of very small value, the assets 
may be treated as a single acquirable asset. However, at the same time 
the ATO confirmed that a strata title unit with a car space on a separate 
title, or a commercial premises over more than one title would not 
necessarily fall into this particular category. Trustees may therefore wish 
to seek ATO guidance before acquiring such assets.

To avoid this situation the trustees could consider negotiating 
with the vendor to consolidate the various properties onto one 
single title or to break the assets up and to sell them separately. 
However, depending on the circumstances this may not always 
be possible or the vendor may simply not agree to do so due to 
the cost and effort involved. 

Even where it was possible and the vendor agreed to 
consolidate or separate the assets, maybe in order to obtain a 
sale or because they were a related party of the fund, the 
trustees would still be faced with a number of practical issues 
that they would need to negotiate. 

For example, where the vendor agreed to sell the individual 
titles held over a property separately, the trustees would need to 
establish a different trust arrangement for each property as well 
as apply for a separate loan for each property. Depending on the 
nature of the properties involved this may be difficult as the 
lender would need to be able to assess each property’s value, 
ability to generate enough income to service the loan and 
saleability in the event of a default.

borrowing can be uSeD to cover tranSaction 
coStS anD to make repairS
The new rules confirm that a borrowing can be applied to cover 
expenses that are intrinsically linked to the borrowing or 
acquisition of an acquirable asset. For example, a borrowing 
could be applied to the following expenses in relation to the 
acquisition of real property:

l Conveyancing fees 

l Stamp duty

l Brokerage

l Loan establishment costs.

The new rules also clarify that borrowings can be used to pay for 
expenses incurred in maintaining or repairing the asset to ensure 
its financial value is not diminished. However, the new rules 
specifically confirm that a borrowing must not be used to 
improve an asset as this would fundamentally change the nature 
of the asset being held as security, potentially increasing the risk 
to the fund.

Trap – using borrowed funds to improve rather 
than repair a property

Where a trustee wishes to draw down on a limited recourse 
loan to pay for work to be done to a property they should 
ensure that work is to repair or maintain the property and not 
to improve it. In Taxation Ruling 97/23 the ATO clarify that 
a repair includes work to restore the efficiency of function of 
the property without changing its character while an 
improvement is defined as work that provides a greater 
efficiency of function in the property and usually involves 
bringing the property into a more valuable or desirable form, 
state or condition. Some of the factors that would indicate 
whether the work would be an improvement or a repair 
include whether the work would:

l Extend the property’s income producing ability. 

l Significantly enhance a property’s saleability or market value.

l Extend a property’s expected life. 
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For example, where a fund used a limited recourse loan to 
extend the living area and to add another bedroom to a residential 
investment property, the borrowing will have been used to 
improve the property and the loan would fail the limited 
recourse borrowing exemption requirements. 

Trustees considering purchasing a house and land package with 
a limited recourse loan should also exercise caution to understand 
exactly what the contractual arrangements involve. 

For example, where the contract involved the purchaser settling 
on the land and then making additional payments to fund the 
construction of the house it would be arguable that part of the 
loan would have been used to improve the original asset, which 
was the land. In this case the borrowing arrangement would once 
again fail the requirements and the loan would be prohibited. 

replacement aSSetS
Under the previous instalment warrant exemptions, a trustee 
could replace an asset acquired with a borrowing with any other 
type of asset. As a result, a lender could require a trustee to 
replace an existing asset within an arrangement where its value 
had fallen below a certain level with another asset of greater 
value than the existing loan, increasing the risk to the fund.

To prevent such arrangements, the new rules limit the 
circumstances where an asset acquired with a borrowing can be 
replaced with another asset. These circumstances include:

l Where a share in a company (or a collection of shares in a 
company) is replaced by a share (or a collection of shares) 
in the same company and at the time of the replacement 
the original asset and the replacement asset had the same 
market value. 

l Where a unit in a trust (or a collection of units in a trust) is 
be replaced by a unit (or a collection of units) in the same 
trust and at the time of the replacement the original asset 
and the replacement asset had the same market value. 

l Where a share in a company or a unit in a trust (or a 
collection of either) is replaced by a share in another 
company or a unit in another trust where the replacement 
occurred due to a takeover, merger, demerger or 
restructure of the first company or trust.

l Where the original asset was an instalment receipt that 
converted to a share or a collection of shares in a company, 
then those shares are an allowable replacement asset.

l Certain arrangements involving stapled securities and the 
replacement of units in a trust where the replacement 
occurred as a result of an exercise of a discretion granted 
under a trust deed.

Therefore, it is important to note that unless a specifically 
allowable replacement asset replaces the original asset, the 
replacement of the original asset with another asset will cause the 
borrowing arrangement to fail the limited recourse requirements 
and the loan will be prohibited. The explanatory memorandum 
to the new rules provides a number of examples of circumstances 
not permitting a replacement asset. These include:

l Securities voluntarily traded for different assets

l An asset being exchanged for money or cash – including 
circumstances where the original asset is replaced with an 

eligible replacement asset plus cash, such as in the case of 
a takeover

l Replacement asset arising from an insurance claim covering 
the loss of the original asset

l The replacement by way of improvement of real property

l A series of titles over land replacing a single title over land 
that has been subdivided

l A replacement of a title over real property due to re-zoning

Trap – creating a replacement asset via capital 
improvements

While the new rules explicitly prohibit a borrowing to be used 
to improve a real property, a potential strategy could involve a 
trustee borrowing to acquire a property and then using the 
fund’s cash reserves to make improvements. 

However, the ATO have confirmed that where improvements 
materially alter the character of the original asset they create a 
replacement asset3. In this case, as real property is not an 
allowable replacement asset the fund would have breached the 
borrowing requirements and the loan would be prohibited.

Unfortunately, the ATO has provided no clarification on what 
is meant by the expression ‘materially altering the character of 
the asset’. Therefore, before undertaking any significant work 
on a property that is held under a limited recourse borrowing 
arrangement, the trustees may wish to seek clarification from the 
ATO as to whether in their opinion the work would result in 
the creation of a replacement asset. 

Trap – using insurance proceeds to replace a 
building destroyed by fire

Where a trustee uses the proceeds of an insurance policy to 
replace a building that has been destroyed, for example, by fire, 
the explanatory memorandum to the new rules1 confirms that 
the construction of the new building would result in the creation 
of a non-allowable replacement asset. 

In this situation, depending on the size of the outstanding loan 
and the amount of insurance proceeds received, the trustees 
could use the insurance proceeds to extinguish the loan, unwind 
the borrowing arrangement and then transfer the property to the 
fund. In this case, depending on the fund’s financial position it 
could then fund the re-build from its own resources. 
Alternatively, where the proceeds were not enough to repay the 
loan, the fund may be forced to sell the asset as it may no longer 
have cash flow to service the loan.

Note: Some general insurers may require that the insurance proceeds 
must be used to replace the destroyed asset and may not agree to settle 
via the payment of a cash lump sum. In this case, the fund would be left 
in the position of being forced to replace the asset but in the process of 
doing so, creating a non-allowable replacement asset, which would result 
in the loan being prohibited.

In either case, the potential inability to replace an asset purchased 
with a borrowing with the proceeds of an insurance policy is a 
potentially serious issue and may adversely impact members’ 
benefits in a fund. Trustees should therefore be warned of that 
possibility as part of alerting them to the risks associated with 
such arrangements. 
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perSonal guaranteeS anD inDemnitieS
The new rules also confirm that the rights of the lender, or any 
other person, against the super fund trustee are limited to rights 
relating to the acquirable asset. Therefore, where a trustee wishes 
to enter into a limited recourse borrowing arrangement, another 
person, such as a member of the fund, could offer an additional 
guarantee to underwrite the lenders risk in the event of a default. 
In this case the lender may then agree to increase the amount it 
is willing to lend.

Trap – guarantor extinguishing fund’s loan

While the new rules allow for third party guarantees to be 
offered to a lender, trustees need to exercise care to understand 
what the lender would do in the event of a default as any 
payments made by the guarantor could end up counting as a 
contribution and result in an excess contributions tax liability 
being issued to the members. 

For example, if the lender would seek repayment of the unpaid 
loan amount directly from the guarantor rather than recovering 
what it could from the fund first, any payment by the guarantor 
would be treated as a contribution as per Taxation Ruling TR 
2010/1 as it would involve a person extinguishing a liability of 
the fund. Alternatively, where the lender seized the asset 
acquired with the borrowing prior to exercising their right to 
call on the guarantor to fund any shortfall, the amount would 
not be considered a contribution as the fund’s liability has already 
been extinguished. 

new lawS not retroSpective
It is important to note that the new rules are not retrospective and 
that the ATO have confirmed they will not apply to arrangements 
established between 24 September 2007 and 6 July 2010 under 
the previous instalment warrant exemption. Therefore, existing 
borrowing arrangements will not need to be restructured or 
unwound where they don’t comply with the new rules.

Trap – Making changes to a borrowing 
arrangement that create a new arrangement 

Trustees should however be aware that the ATO have confirmed 
that where they adopt any changes to the terms and conditions 
of a borrowing arrangement that significantly alter the character 

of the arrangement then the previous arrangement will come to 
an end and there will be a new arrangement3. In this case, where 
the new arrangement came into place after 6 July 2010 the new 
limited recourse borrowing rules would apply.

Changes to the terms and conditions which would result in a 
new arrangement include:

l A loan being refinanced

l A variation to the terms and conditions of a loan contract 
which was significantly inconsistent with the original 
arrangement – for example, this could include a variation to 
significantly increase the term of the loan arrangement 
where the original arrangements did not contain any 
provisions to allow the parties to agree to extend the term.

l There is a drawdown on a loan that is inconsistent with the 
earlier arrangement – for example, the drawdown was used 
to acquire an asset or class of asset that was clearly not 
contemplated under the original arrangement.

l There has been a change to the ultimate beneficiaries of the 
arrangement resulting from the sale of a structure involving 
a pre-existing arrangement. 

Depending on the circumstances, where any changes created a 
new arrangement this may require the trustee to restructure 
their borrowing arrangement to comply with the different rules.

For example, if a fund wanted to refinance an instalment warrant 
borrowing arrangement over multiple non-identical assets, 
which was permitted under the previous rules, they would need 
to restructure their arrangement to ensure that separate 
borrowing and trust arrangements were established for each 
separate asset.

Summary 
Given the nature of the new limited recourse borrowing rules 
and their potential traps trustees and their advisers should take 
special care to ensure they understand the requirements to 
properly establish and maintain a complying arrangement. 
Advisers recommending these arrangements should also consider 
including any appropriate warnings in their advice documentation 
outlining the potential consequences for the fund of certain 
events occurring. l

a Financial Standard publication www.jofp .com.au  November 2010 

noteS 
1 Superannuation Industry (Supervision) Amendment Act 2010

2 National Tax Liaison Group Superannuation Technical Sub-Group September 
meeting minutes

3 ATO publication: Limited recourse borrowing arrangements by self-managed  
super funds – questions and answers 



Published by

a Rainmaker Information company

Level 2, 151 Clarence Street, Sydney NSW 2000 Australia 

Telephone (02) 8234 7500   Facsimile (02) 8234 7599   

www.financialstandard.com.au 

www.jofp.com.au

The Australian Journal  
of Financial Planning

the australian Journal of financial planning iSSn 1833-1106. copyright © 2010 rainmaker information pty. ltd. abn 86 095 610 996. all rights reserved. this 
work is copyright. apart from any use as permitted under the copyright act 1968 of the commonwealth of australia, no part of this journal may be resold, 
reproduced, stored in a retrieval system or transmitted in any form or by any means electronic, mechanical, photocopying, recording or otherwise, without 
the prior written permission of the publisher. rainmaker information pty. ltd. gives no warranty other than any warranty that may be implied pursuant to 
the trade practices act 1974 that the information in this report is correct or complete. rainmaker information pty. ltd. shall not be liable for any loss or 
damage howsoever caused due to negligence arising from the use of this report. the views and opinions expressed in this journal are provided for 
information purposes only and should not be taken as constituting advice. persons concerned with the issues raised in this journal should seek their own 
professional advice. no responsibility is accepted by the publishers, its employees, agents or associates for the accuracy of the information contained in 
this journal. the opinions expressed in this journal do not necessarily represent the views of the publisher.

Disclaimer


